2 dispute resolution have not been as visible. But that is now changing as increased attention is being placed on the need to develop some common rules or approaches to accommodate the new world of transborder litigation that is likely to be the model for the 21st century.
These efforts fall into two separate, but complementary, approaches. The first is focused on reaching agreement regarding when courts can assert jurisdiction over persons or entities that are outside their own country's borders and simultaneously when they will enforce judgments entered against their own nationals by courts in other countries. Reaching agreement on these matters would allow persons in cross-border transactions the important comfort of knowing that, should their dealings break down and they need to resort to court to adjudicate them, they may be required to defend only in certain courts under certain circumstances and whatever judgment is reached will be fully enforceable, thereby creating increased stability in their dealings. These assurances that are not present today.
The second effort is focused on trying to develop a set of procedural rules that a country could adopt for the adjudication of disputes arising from international business transactions--essentially to create a common vision of appropriate processes for resolving these disputes. If successful, this would provide certainty to those engaged in international commerce that should 2 Global Jurist Topics , Vol. 1 [2001] , Iss. 1, Art. 2 their relationship break down, the means by which a court would adjudicate who is at fault and what remedies are available would be the same no matter where the litigation was filed. In this way, providing certainty as to how international disputes will be treated fosters stability. It also reduces substantially the current concerns that dispute resolution outside one's own country may be unfair, simply because national procedural systems are so different (particularly between the civil law and common law systems).
What I plan to do today is to update you on some of the current efforts at procedural reform in these two areas. I do so with the caveat that none of the changes I will be discussing are imminent -indeed, some may never be accepted --but all currently are under discussion and I think it most appropriate that you too take part in that discussion because the success of these movements depends upon sharing insights from those around the globe to determine common interests and perspectives, as well as differences. That means that I hope that my presentation today will not simply be one-directional and that I can hear from you your thoughts or reactions to some of what is being proposed. 4 special advisor to its transnational procedure projects. Thus, I
have some self-interest here, and I hope to be able to take back with me some additional insights for the discussions that we will be having at our next scheduled meeting. Time, of course, will only allow me to highlight a few of the matters under discussion, but for those of you who are interested in learning more, I have brought with me several copies of the current full draft of the ALI's proposed transnational rules and will leave them with Judge Impingco to give to anyone who would like. And please feel free, if the spirit moves you, to write or send me any comments you might have later. That said, let's begin.
II. Efforts in United States at Reform
As indicated in my outline, there currently are three efforts in the United States to work on the procedural reforms I just described. Today, what I plan to do is to sketch out the current status of each and the principal issues confronting and being addressed by these efforts. I then will focus most of my talk on some of the precise transnational rule proposals that are under consideration to give you some idea of the kinds of changes that are under review. prohibited to the gray list, they will need to pull from the convention. Time will tell, but the forecasts are not promising.
The entire experience, however, is instructive as it underscores some of the important differences that currently exist and may provide significant barriers to free-flowing international litigation.
B. Proposed Federal Statute Governing the Enforcement of Foreign Judgments in the U.S.
Offering a greater possibility of success because it is a national, rather than an international, effort is the American Law Act and follow the standards set forth there, but in other courts and in the federal courts these important questions are determined as a matter of comity, with no specific standards being applied.
Thus, it is believed that now is an opportune time to develop federal legislation on this question that would supersede the Uniform Act in those states that have adopted it and that would better implement the foreign relations law of the United States by speaking with a uniform voice, providing some national certainty as to how international judgments will be handled. This would avoid Private Laws) whose member states are participating in the process of approving and critiquing drafts as they emerge. The current draft, which I will be talking about today, was published in March of this year and is the second revision. It is expected that further revisions will emerge over the next two to three years. This is a slow moving--not a bullet--train, not only because of the wide range and difficulty of the issues being addressed, but also because of the need to have such a wide array of consultations, as well as to have all drafts translated in several languages to ensure the widest possible feedback. Further, in an effort to avoid or lessen concerns about American "imperialism" in udertaking this 12 project, the reporters have made a conscious decision to try to use terms and drafting and numbering techniques that are more familiar to other parts of the world, than they are in the U.S.. That may mean that you will find that familiar concepts are described in unfamiliar terminology in an effort to achieve a broad consensus.
Despite these awkwardnesses, progress is being made and it thus is most timely to share with you some of the important areas of consensus that are emerging, as well as to get your reaction to what is being proposed. Before turning to the specifics, let me offer an observation.
In looking at procedure systems around the world it quickly becomes apparent that the U.S. system is unique, even among other commonlaw systems, in having extremely broad discovery and in providing for a right to jury trial for most civil disputes. To adhere to those two American civil justice features in the transnational setting would present an impenetrable barrier to general acceptance thoughout the world. Thus, it was decided to develop a system of 13 adjudication without the availability of a jury but to limit the scope of this project to commercial litigation or business disputes, clearly excluding personal-injury and wrongful-death actions because barring jury trial in those cases would be unacceptable in the United States. Conversely, party-conducted discovery generally is anathema in civil-law countries where it is deemed unethical for lawyers to interview a witness, lest they taint or coach the witness inappropriately. Nonetheless, disclosure of the intended testimony of witnesses is fundamental to all common-law systems and is viewed as assuring a fair procedure as a practical matter, so that although the broad and extended discovery that has characterized American discovery is not being advocated for adoption, a more limited form of disclosure and witness interviews are included. It is these kinds of trade-offs that are at the center of reaching an agreement about a set of transnational procedural rules.
Thus, an important way to think about what is being proposed is to evaluate both the detailed proposals as well as how those details fit together as a whole and to ask yourself whether an appropriate balance has been struck in selecting between the approaches of different national systems and whether, when it all comes together, this "blended" system will be workable and fair.
The goal is to try to combine the best elements of the common law's adversary procedure with those of the civil-law's judge-centered procedure and in that way to offer a system of fair procedure for 
III. Some Special Features of Proposed Transnational Rules
A. Composition of Court. Rule 6. There are 3 elements to note about this rule.
(1) This is the rule that makes it clear, by omission, that adjudication is by the judge, no juries are provided for.
(2) The reference to allowing the court to be composed in accordance with the law of the forum, is in deference to many civil law systems where courts of first instance use three judges, not one. The number of judges is not so fundamental a matter as to need uniformity so deferring to, and not intruding upon, the judicial structure of the forum court was deemed apprpriate.
(3) Note the power of the court to appoint up to two neutral assessors to aid in its decisionmaking; though their role is advisory only. Under Rule 6.2, the parties are made privy to all conversations between the court and the assessors so that they may be able to comment or challenge the assessor's opinions before they are relied upon by the court. This is to ensure fairness. The use of lay assessors is a system not common to the U.S., but prevalent in other countries, and I understand may be in use in Palau, so I would be most interested in learning of any experience with it.
B. Settlement Offers. Rule 13. The next procedure that I included is for settlement offers; as you can see this is a much more elaborate protocol than we currently use in the federal system under Rule 68. It is modelled after a similar rule in Ontario
Canada. In many countries the tradition is that the parties do not generally have an obligation to negotiate with the opposing party, but it was determined that particularly in the types of commercial litigation within these rules that it was important to encourage compromises and settlements and, further, that the best way to facilitate settlement is to provide a specifically defined procedure to which conformity is strictly required. A feature of this procedure that I would draw to your attention because it differs from the current U.S. practice is that public disclosure of the offer or disclosure of it to the court before the entry of judgment is forbidden under Rule 13.4 so as to avoid any potential that an offer could be interpreted as an admission of liability or of a weakness in a party's case.
C. Pleading and Discovery. As I indicated earlier, the determination that some discovery is important, but that it should be limited, is one of the key special characteristics of this proposed transnational procedure. Thus, I have included several rules in your handout to illustrate the balance that is being 16 struck and the type of disclosure and discovery that is envisioned.
Let me just highlight those special features now.
(1) Since decisions about the need for and scope of discovery necessarily are tied to the level of detail required in the pleadings, let me first note that the transnational rules do not rely upon the notice pleading system currently used in our federal courts. Rather, plaintiffs are required Under Rule 9 (which you do not have) to "state the facts on which the claim is based, the legal grounds that support the claim, and the basis upon which the claim is brought under the transnational rules." And the parties are told to provide in their factual statements details as to "time, place, participants, and events," insofar as that is practicable. This requirement is particularly important because it is the pleaded facts which establish the standard of relevance for discovery. As set out in Rule 17, discovery is limited to matters, not privileged, and directly relevant to the case; parties are not entitled to discovery of material that "might lead" to further evidence as is currently true in the U.S. federal scheme.
(2) Using that as the applicable standard, discovery is designed to operate first through a series of mandatory disclosures, as set forth in Rule 16. Although federal practice today also includes a disclosure responsibility, you will note several differences in these rules which place that responsibility at a much earlier stage and which require more detail. Thus, the parties are required to attach to their pleadings copies of documents and lists of all the witnesses that they intend to present in evidence at the trial. Further, within 30 days after the answer they must exchange summaries of the testimony that is expected from each witness. This approach places a much greater burden on the parties at the outset, but is consistent with the kind of full-case preparation that is required before filing an action in civil law systems. Unlike the civil law, however, as provided in Rule 16.5, the lawyers may interview potential witnesses in order to determine their testimony, and compliance with the Rule 16 disclosure requirement, allows parties then to demand additional discovery from their opponents under Rule 17, thereby broadening and departing from the scope and type of discovery typically available in the civil law.
(3) Two other special features of the discovery system for transnational cases that are worth noting are found in the rules related to experts and privileges, which appear in your handouts.
Rule 23, dealing with experts adopts a blended approach borrowing from both the common law and civil law systems. Following the civil law, Rule 23.1 authorizes the court to appoint a neutral expert or panel of experts; under this approach an expert is somewhat different from a percipient witness and is appointed for purposes of the court seeking techinical or scientific expertise. Thus, the court will formulate the questions it wants the expert to answer, it will regulate or specify the techniques or research the expert will undertake, and will determine whether the expert's report should be presented in writing or orally. Although the court may consult the parties about the directions to give the expert, it is solely the court's decision. The expert's report will be entered into evidence and is not subject to cross-examination. The court is not obliged to follow the expert's advice; however, insofar as it rejects that advice it is required to provide the reason why. Rule 23 also provides authorization for the parties to designate their own experts. The principal role of a party expert under this scheme, however, is to advise the party about the technical and scientific matters and to comment on the activity of the court's expert; party experts participate only under the supervision of the court. For example, when the court's expert submits a written report, the parties' experts are allowed to do so, and the parties' experts may raise problems, ask questions, and submit comments, data and information to the court's expert. Of course, party experts are by definition partisan and partial, and their testimony is subject to cross-examination. Thus, the use of expert witnesses under these rules is both broadened to include as a more common matter court-appointed experts and narrowed insofar as party experts can only be allowed in response to a court-appointed expert and under tight court supervision. Second, note Rule 25.3.2, which provides that the lawyers examine and cross-examine the witnesses as a means of presenting evidence, and Rule 25.3.3, which authorizes the court to direct any questions it has to the witnesses as well. In the civil law systems, the attorneys are not allowed to question witnesses, the court conducts the examination; in the common law generally the court relies on the parties. In this transnational system a blended approach is being suggested to take advantage of the neutral search for truth and the elicitation of facts that is fostered by the court-examination of witnesses, but to ensure that a thorough examination of all evidence is preserved through the adversary process of party-lawyers questioning. If these rules are adopted, lawyers and judges who suddenly have new roles to play will need to be cross-trained in effective techniques of interrogation in order for the system to work. Obviously, this is a culture shift that will take some time to accomplish.
IV. Conclusion
20 21 I will stop there. I hope that this brief sketch highlighting some of the work that is going on to address the needs of transnational litigation has been of some interest to you and repeat that I would be most interested in hearing your reactions, questions, or comments.
